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An executive’s guide
to antitrust
compliance

Alan R. Beckenstein,
H. Landis Gabel, and
Karlene Roberts

Managers have a

strategic role to play

in keeping

their companies
within the boundaries of

antitrust law
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Most top executives of large companies can
no longer be confident that they face only random risk of
antitrust investigation or suit during their working lives.
Despite the claims of the Reagan administration that the
impact of federal antitrust regulation on most companies
is growing smaller, it continues to be large and complex.

Companies are aware of this climate of
operation, but many have not done enough to improve it.
Many managers give the legal consequences of their deci-
sions inadequate attention. Top managers pay lip service to
the need for a legal strategy but often fail to spell one out.
Some companies have been successful with antitrust com-
pliance, however, because of more effective strategies.

To find the reason for this varied response,
these three authors have conducted a survey of 188 Fortune
“500" industrial companies. They supported the survey
with two vears of research. They interviewed officials from
2 federal enforcement agencies, attorneys from 12 law
firms, and numerous managers from 50 companies. Earlier
they did a survey of 2,900 practicing antitrust attorneys.
The results confirm the record of varied corporate inaction
(or misdirected purpose) and, what is more important, pin-
point strategies companies might use to better comply
with antitrust regulation.

Mr. Beckenstein is asssociate professor at
the Colgate Darden Graduate School of Business Adminis-
tration of the University of Virginia and an antitrust eco-
nomics and corporate compliance consultant. Mr. Gabel is
associate professor of industrial economics at the Institut
Européen d’Administration des Affaires (INSEAD) in Fon-
tainebleau, France. He has published papers on antitrust
and economics in leading business, law, and economics
journals. Ms. Roberts is professor of business administra-
tion and chairman of the organizational behavior and
industrial relations group in the School of Business Admin-
istration at the University of California in Berkeley.

It is the executive, and not only the
company, who is punished if corporate practice vio-
lates U.S. antitrust laws. It is the executive who can
best identify and resolve the conflicts between abiding
by the law and acceding to immediate business pres-
sures. It is the executive whose discretion is curtailed
if companies do not find legal alternatives to risky
business practices. And it is the executive who is
responsible to the stockholders for the millions of dol-
lars companies spend on compliance and the conse-
quences of its failure.

The executive must play a major role in
any corporate strategy to comply with antitrust regula-
tions. Since the 1970s, changes in antitrust laws cou-
pled with increased intensity of federal and private
enforcement have lowered executives’ morale and
placed new burdens on their capability of doing their
jobs. This is a change no manager can ignore.

In a recent survey of almost 200 Fortune
500" companies, for example, we found that, for viola-
tion of antitrust laws, executives saw a marked
increase between the 1960s and the 1970s in:

The likelihood that they would receive
prison sentences. :

The probability of both private and gov-
ernmental antitrust suits.

The cost of fines and damages.

The administrative cost of undergoing
investigation.




In response to these changes, companies
have instituted strategies to facilitate their compliance
with the law. Through various studies and interviews,
we have been able to highlight the changes in compa-
nies’ perception of the environment as well as in their
strategic response to it. (For a complete rundown of
changes, see Exhibit I.) Despite the efforts of managers
and companies to keep the risk of antitrust violation
down, few have been effective in keeping their costs
down.

Without adjusting for inflation, the
typical Fortune 500" company spent 3!/ times the
amount on antitrust investigations, legal fees, fines,
damages, court costs, and out-of-court settlements in
the 1970s as it did in the 1960s. The largest companies
paid even higher bills. The typical company in our sur-
vey faced 11 antitrust cases during the 1970s, a rise of
40% since the 1960s (see Exhibit II). In more than 61%
of the cases that were concluded, the defendant lost
(whether through adverse rulings, pleas of nolo con-
tendere, settlements, or consent decrees). The number
of lost cases has more than doubled since the 1960s.

Strategies have changed but not always
enough or in the most effective manner. The company
has elevated the job of antitrust compliance to the
level of corporate policy but left the real work to law-
yers (to in-house legal departments or outside counsel).
Managers have not integrated themselves in the pro-
cess. Environments, strategies,and performance have
become so muddled that top executives have had trou-
ble learning from their mistakes.

Our review of the results of our survey
and background research serves as a guide to help man-
agers face the antitrust environment. Managers need to
link the kind of legal strategy their company chooses
with the implementation of that strategy. In that way,
they can cut the rising cost of legal bills as well as the
antitrust threat to their peaceful operation.

Three strategies of
compliance

Managers do not ignore federal antitrust
regulations. They know that the regulations and their
enforcement are an inescapable fact of the operating
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climate. Most want to adhere to the law and keep the
costs of that obligation down. To keep track of them-
selves, they devise strategies that make sure they com-
ply with the regulations governing their industries.
Their strategies range over several operating areas but
fall easily into three categories, which we have termed
basic decision-enhancing, advanced decision-
enhancing, and decision-restructuring strategies.

Basic decision enhancing is the most
widely used and generally the most significant type of
strategy. Companies that rely on it provide employees
sufficient legal information to enable them to reduce
the likelihood of unwitting violations and to inform
them of the costs to themselves and their companies
of any consciously contemplated violations. These
companies believe that knowledge of the antitrust
environment will prevent violation.

Any improvement in the legal quality
of managerial decisions from this kind of education
comes at considerable cost in the number of legal
experts companies must hire. In our survey, the typical
legal department included 25 attorneys, a 62% increase
from ten years carlier. Eleven of these attorneys held
some specific antitrust responsibility (a 42% increase
in a decade), while at least two were full-time antitrust
and trade regulation specialists.

A second group of strategies, termed
advanced decision enhancing, is less common and less
significant for the typical company in promoting com-
pliance. These strategies are based on the assumption
that personal and corporate gain is the principal cause
of antitrust violation, and they are attempts to buttress
external enforcement with in-house policing. The
companies give managers confidential access to coun-
sel, impose company sanctions for violations, and
make their own antitrust audits.

Our recent survey of 859 antitrust attor-
neys highlights the need for such strategies.' Fully 60%
agreed that enforcement agencies fail to detect most
price-fixing violations, so there is abundant need to
augment external with internal enforcement. For some
companies with poor performance records in an indus-
try where risks of violation are especially prevalent,
these kinds of strategy are critical to ensuring compli-
ance with the law. Strong-arm tactics by the legal
department may be appropriate.

A third group of strategies, decision
restructuring, is rarer because these strategies require
a very unusual management approach. They reduce
the probability of violation by constraining managers’
decision autonomy or by restructuring the organiza-
tion. While the approach imposes only minor explicit
costs, it has implicit risks. By reducing the manager’s
decision-making ability, a company may lose profitable
opportunities. For example, some corporations pro-
hibit managers from setting anything other than book
price without the approval of several high-level execu-
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tives. Such a practice reduces tactical spontaneity and
can cause business loss. In one sense, the companies
overcomply with the law. In another, they reduce the
likelihood of price discrimination, predatory pricing,
and price fixing.

Some other examples of decision-
restructuring strategies include:

A requirement that all prices cover
fully allocated costs to prevent charges of predatory
pricing. Under certain circumstances, of course, a price
at less than full cost is both economical and legally
defensible.’

A prohibition of employee membership
in trade associations.

A systematic and frequent rotation of
key sales and marketing personnel through sales
regions.

A policy of uniform pricing for all cus-
tomers in a region or in all regions.

Each of these procedures is excessively
conservative, but they all protect the company from
violations and probably from investigations as well.
For a list of the practices each strategy includes, the
percentage of companies using each strategy now in
comparison with ten years ago, and the respondents’
perceptions of the significance of the practices in pro-
moting compliance, see Exhibit I11.

Each category of strategy — basic deci-
sion enhancing, advanced decision enhancing, and
decision restructuring —offers companies a way to
respond to hazards in the environment or in particular
performance records. Companies have used all of
them. While less than one-third of the companies sur-
veyed had an identifiable strategy in 1971, more than
85% had one in 1981. (See Exhibit I'V.) More than 67%
intensified their compliance strategies over the decade.

A climate of real risk

The statutes referred to as ““the antitrust
laws” are actually quite varied. Sherman Act, Section
One violations—price fixing is the best known - are
felonies that can lead to the imprisonment of lower-
level managers and employees, who are the ones who
usually violate the law.

In contrast, Sherman Act, Section
Two violations—monopolization and attempt to
monopolize—result from the competitively harmful
corporate strategies of top managers. Actions of lower-
level managers can fan the fires of litigation, but corpo-
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rate market dominance is generally the result of
top-level action. Other antitrust violations - price dis-
crimination, retail price maintenance, and tying the
sale of a product to the purchase of another product—
involve the actions of managers on various levels but
carry lesser penalties.

Companies think that violation of Sec-
tion One is the most prevalent risk, well ahead of price
discrimination, tying, retail price maintenance, dealer
termination, and monopolization. (For a breakdown of
the respondents’ views of legal exposure, see Exhibit V)
A Section One violation also incurs the most costly
risk. Companies that saw Section One as their primary
risk had almost 37% greater cost of litigation during
the 1970s than did the companies facing Section Two
and 181% greater cost than the companies facing all
other risk types.

Because a price-fixing violation can be
committed at a number of organizational levels in
large companies, good communication among levels is
critical. High-level executives have no difficulty know-
ing what a price-fixing violation is. Their problem is
convincing the managers whose decisions risk a viola-
tion that they may well be detected and that detection
has disastrous personal and corporate consequences.

Companies can reduce antitrust risk at
lower levels by simply relaying information about
what is illegal. But most organizations do not think
that such a simple strategy is sufficient. Almost 80%
of the companies surveyed employed more than the
basic decision-enhancing strategy. (See Exhibit VI for a
rundown of strategies companies used. )

In contrast, more companies facing Sec-
tion Two risk do rely on such a simple strategy. They
emphasize communication between top management
and counsel and little surveillance of subordinates’
decisions. The monopolization risk is at the top of the
corporate ladder. The problem is not so much commu-
nication down the ladder as it is defining the violation.
Unlike price fixing, which is illegal per se, monopoliza-
tion violations are determined by a court on a rule
of reason.

The role of various management levels
in formulating a strategy for antitrust compliance dif-
fers widely by area of risk. For Section One in our sur-
vey, legal counsel played the greatest role, followed by
division and group management and then top manage-
ment. For Section Two, top management played the
greatest role, followed closely by legal counsel. Divi-
sion and group management came in a distant third.

A company facing its severest risk from
violations in Section One should provide as much
information as possible to decision makers. Risk from
Section One violation may require the company to
give decision makers more than information. Deci-
sions could possibly be centralized to reduce the num-
ber of points where information and control are needed.
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Exhibit Il Antitrust compliance tools —their frequency in practice and their perceived
significance in promoting compliance




Compliance performance

Naturally, a company measures the
effectiveness of its compliance program by the fre-
quency of litigation, its outcome, and its cost. But to do
so is to ignore the program’s effectiveness in prevent-
ing the disaster of a violation before it occurs. Short of
litigation, the best measure companies have found is
the nature of the issues raised by management with
counsel —consultation and questions asked. Informa-
tion counsel discovers in the course of routine work
and information reported to counsel by employees are
also quite important.

According to our survey, companies
entering the decade of the 1970s with no definable
strategies or only basic strategies of antitrust compli-
ance have had higher litigation costs than those with
more intensive strategies. (For a rundown of litigation
costs, see Exhibit VII.) Additional effort has resulted in
better performance. Companies that have resorted to
the most complex strategies have incurred the highest
costs, but that is because strategies are last resorts,
used in the most hostile of Section One environments.
(These companies had already incurred large legal bills
in the 1960s before they instituted their 1970s
strategies.)

Exhibit VIII displays the mean litiga-
tion costs incurred during the last two decades by sur-
veyed companies that adopted the various compliance
strategies in 1981. Companies seem to have adapted
their strategies to the nature of their past performance.
Those adopting the most intensive strategies had pre-
viously experienced the greatest costs. (It is not clear,
however, why companies adopting all strategy types
incurred lower costs than those with more intensive
decision-enhancement and decision-restructuring
strategies.)

A Pavlovian legal strategy

A company changes its legal strategy
over time to adjust to changes in the antitrust enforce-
ment environment and its own performance. In the
last 20 years, the amount and kind of enforcement
have multiplied, forcing companies to try every kind of
strategy to comply. They are spending more than ever
before on legal costs, management time, and forgone
profits.

Even so, if one measures performance
by litigation costs, changes in the enforcement envi-
ronment clearly outstrip the corporate response. These
costs have skyrocketed. Of course, the same kind of
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Exhibit IV Changes in compliance strategies

Exhibit V Exposure to risk in each antitrust area
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social changes that have produced vigorous legal
action throughout society may have helped raise the
litigation costs for corporations. But no conclusive evi-
dence exists to support this argument.

In fact, our survey shows that the num-
ber of adverse judgments and nolo contendere pleas
dropped from the 1960s to the 1970s, while settlements
and consent decrees rose dramatically. It is important
to note that under Section Five of the Clayton Act an
adverse judgment in a case brought by the Department
of Justice becomes prima facie evidence against the
defendant in what are usually more costly private
actions. Because many private actions subsequently
arise in this way, companies have an incentive to settle
with the government and thus preclude the possibility
of adverse judgment. The data in Exhibit II do not dis-
tinguish between private actions that follow up gov-
ernment cases and those that are independent. We
believe that the strong upward trend in private actions
arising from government initiative appears also in
actions arising independently.

Settlements, of course, may dispose of
losing cases or of cases that companies might eventu-
ally win. Despite more cases being settled out of court,
the costs of fines, damages, and settlements increased
by a multiple of nearly five from one decade to the next.

Clearly, the companies that changed
legal strategies did so mostly for reasons of cost. Their
litigation costs were 279.5% greater than those for
companies that did not change. We can draw the same
conclusion about companies whose greatest risk
comes from violation of Section One of the Sherman
Act. Cost levels are higher in all categories for Section
One risks than they are for other statutory areas.
Because of the greater peril in Section One, 67% of the
companies seeing it as their primary risk area increased
the intensity of their compliance strategies, whereas
only 55% increased their strategies for other risk areas.

—

A framework for
legal operations

To help put these concepts in perspec-
tive, we are going to look at them as a three-stage cor-
porate response to the threat of federal antitrust
action.’ (The three stages roughly correspond to the
three strategies described in the survey.) In Stage One,
antitrust becomes a matter for corporate policy. In our
survey we asked the reason respondents had decided to
establish formal antitrust programs. Most frequently,
corporate counsel had initiated the idea. In some other
cases, the CEO or the board of directors had also made
the recommendation. Not surprisingly, a company’s
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experience with antitrust litigation provided the
strongest motive for the decision to undertake a legal
strategy whose objective is to prevent investigation.

At this initial policy stage, most compa-
nies do not apply the program rigorously. Our survey
shows that they do not establish firm goals, that they
define strategies loosely, and that they do not measure
performance formally (except when they are sued). In
the words of one respondent, “There is a twilight zone
between compliance and noncompliance. Nobody
wants to bear responsibility for defining the bright
boundaries of the law for fear of sacrificing profits.”
Ambiguity is a virtue; as long as no problem exists,
specificity is unnecessary.

Companies progress to more defined
strategies (Stage Two, or decision-enhancing strategies)
when they are caught for not complying with antitrust
regulations. Whether there is a slip-up from the action
of an aberrant employee, a suit from a grumpy compet-
itor, or a government investigation, the company gets
an antitrust baptism by fire.

Most large U.S. organizations have
reached this stage. As their world changes, so does
their perception of it. They begin to develop strategies
whose objective is not simply to obey the law; the
increase in legal costs makes companies decide to
avoid incident — for economic as well as for political
reasons. Under decision-enhancing strategies, the spe-
cialists, corporate counsel, take the problem as their
own and somehow try to “make compliance happen.”

Legal departments establish criteria for
effective antitrust measures. Lawyers add procedural
controls and participate in most important meetings.

In Stage Two, management’s role in
compliance remains the same as it is in Stage One. The
attorney becomes the manager’s watchdog. By pointing
out the impact of costs on profitability at the same
time as they scrutinize company actions, attorneys
persuade headquarters to comply with antitrust laws.
The measurement of companies’ effectiveness is not
precise. Rather, the expansion of the manager-attorney
contact and the existence of corporate controls allow
executives to develop a gut feeling about the effective-
ness of their companies’ compliance.

Most large companies have not moved
to a full-scale organizational commitment. Only one-
half set any antitrust goals, for example (although 70%
facing Section One risks do). And a mere 10% broaden
the scope of managerial performance evaluation to
include success in the battle against antitrust action.

The end of antitrust ambiguity

After a company has repeatedly been
hauled onto the carpet for antitrust violation, it will
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finally decide to get rid of the ambiguities in its anti-
trust strategy. The experience of watching government
officials search files, scrutinize documents, and
exhaust the time of managers and attorneys is too
much for any company to ignore. In Stage Three the
company management integrates compliance with its
normal management function. The legal department
becomes a major player in decision making and a criti-
cal management resource.

Managers are responsible for compli-
ance and in some cases obligated to report their
actions to the legal department. The obligation stems
more from a positive alliance, however, than from a
negative policing effort. Managers understand that
they will enhance profitability and that their profes-
sional advaneement requires an understanding of the
law, the enforcement environment, and the complex-
ity of promoting compliance among subordinates. Se-
nior managers spend more time than they have spent
in the past on legal matters. Several companies claim
to keep a ‘“Friends of Legal” list, which, in addition to
being a resource for the legal department, helps dis-
criminate among candidates for promotion.

To make compliance decisions explicit,
many companies use the whole range of tools
described in Exhibit II1. Legal controls and manager-
attorney contacts are numerous and institutionalized.
Education is intensive. Company sanctions for viola-
tion are well-known and severe.

Few companies have reached a Stage
Three compliance effort. At least, they have not pur-
sued a strategy that effectively curtails their antitrust
risk. For example, only six of our companies had man-
aged to avoid all direct antitrust costs in the 1970s.
Only 34% had avoided fines, damages, court costs, and
out-of-court settlements. Around 20% had received
favorable antitrust judgments, while 13.7% had
escaped private antitrust action. Perhaps the most
damning indictment of the ineffectiveness of corporate
strategy is that only 12% of our respondents had
escaped a formal antitrust investigation by the Justice
Department or the Federal Trade Commission. Almost
all (96.8% ) had incurred some cost of litigation or
investigation.

How to face the issue

Our survey spells out clear trends in
enforcement and compliance and shows that alterna-
tives for addressing the problems of legal risk do exist.
Clarifying the channels and processes of compliance
can help an organization avoid litigation and con-
viction.
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To organize a program of compliance,
your company must:

1  Evaluate the environment. Appraise the
legal risks by evaluating the potential sources of litiga-
tion, both those that have merit and those that are
unfounded but costly to defend. You will need expert
advice from attorneys about the enforcement agencies
and from managers about competitors and customers
who might sue or competitors who may attract litiga-
tion that would spill over to the industry as a whole.

2 Evaluate performance. Analyze the
costs of litigation and investigation and the practices
that are meant to prevent litigation. Sometimes a man-
agement systems audit will be required. Attempt to
uncover practices heretofore undetected that could
have caused trouble. You must be prepared to act on
anything that you uncover. Any violation must be ter-
minated effectively to ensure against a subsequent
charge of tolerating a violation.

3 Set legal goals and establish perfor-
mance criteria. Translate your analysis of the past and
your appraisal of the environment into measures that
represent your goals for legal compliance. Develop
detailed performance criteria and reward systems that
facilitate the accomplishment of broader goals. These
performance criteria should cover managerial behavior
that compliance challenges induce (according to the
three stages of compliance we have mentioned).

4  Formulate compliance strategies. With
the advice of attorneys, managers should determine
strategies that address the antitrust risk, help achieve
compliance goals, fit the organization, and facilitate
explicit evaluation of performance. Recognize that the
antitrust risks will affect managers, not just the com-
pany. The strategies and tools discussed earlier are good
starting points for formulating strategic alternatives.

5  Develop management systems for
implementation. Identify the organizational responsi-
bilities for implementing the strategies chosen. Plan
how you would adapt the strategies to changes in the
environment and performance. Be certain that your
performance measures are broad enough to show
these changes.

The changes taking place in antitrust
law and enforcement reinforce the need for clear-cut
compliance strategies. Today’s legal risks require that
managers be intimately involved in designing and
implementing these programs.

The easiest way to avoid undesirable
legal challenges is to think of them before they happen.
You may have to trade off compliance with short-run
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profit. The earlier you confront such decisions, the
more likely you are to find inexpensive alternatives to
reduce legal risk. The more a company adds manage-
rial expertise to these deliberations, the lower the cost
of its antitrust program.

Legal compliance is hard to define and
unpleasant to confront as a dimension of management
performance, but the days when a company can duck
the issues are clearly over. Only by adopting the right
strategy tailored to its needs can a company meet its
legal challenge with the greatest confidence.

““Antitrust Compliance
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